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Judge Katzmann: Hear the next case on the cal endar. [PH Tanver
versus Tansin? We'll wait for the court to clear and so... Anot her

group is comng in. Ckay. Please begin.

Ranzi Kassem Good norning, and may it please the court. Ranzi
Kassem from the CLEAR Project at CUNY School of Law for the
Appel lant. In keeping with the, with its text purpose and

hi story, the Religious Freedom Restoration Act permts danmages
agai nst Federal officials in their individual capacity. That
outcone is consistent wth both Franklin and Sossanon. Congress
enact ed RFRA, providing appropriate relief one year after
Franklin used that very |anguage to refer to any and all relief,
i ncl udi ng individual capacity damages. The O fice of Lega
Counsel agreed, in 1994, that individual capacity danmages were
i kely avail abl e under Franklin, and that was one year after
RFRA. And then Congress itself confirned that RFRA “creates a
private cause of action for damages”, and that’s a quote, in

1999.

That’s in the legislative record for a precursor statute to [PH]
RLU PA whi ch was passed in 2000. The statue itself further

provi des that Congress’ purpose was not nerely to restore the
conpelling interest test, and overturn Enpl oynent Division v.

Smth, but also to provide a claimto persons whose religious
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exercise is substantially burdened by government. Its intent, at

the tinme -

Judge Katzmann: If we had, if we go back to the Pre-enpl oynent

Di vision case, would you still be able to nake the argunent that
you’' re maki ng? Because if you | ook at what was pre-enpl oynent,
it’s not clear that you can assert that there is this capacity
for suits against individuals, in their individual capacity.
Because if we go, you know, we | ook at what the Suprene Court
did, you know, Congress passed, passed a |law. And we go | ook at
pre, the pre-Congressional action, the pre-Suprene Court action,
and it’s even the pre-Suprene Court action is not — or the pre-
Congressi onal action is not clear, that there are these suits in

i ndi vi dual capacity.

Ranzi Kassem Your Honor, the — prior to Smth, the outcone that
we’' re advocating here, Your Honor, is certainly consistent with
the Suprenme Court’s pre-Smith jurisprudence. Prior to Smth, it
was possible to — a nunber of courts assuned — that free

exerci se, renedies, for exanple, under Bivens, were avail able.
We cited to sone of these cases in our briefs. Cases |ike [PH
Jihad v OBrian. There is a case that we actually did not cite
in our briefs — Delluns v. Powell. It's a DC Crcuit case from
1977 that actually awarded damages against a federal officer

under Bivens for a First Anmendnent viol ation.
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Judge Lynch: The tinme Congress acted here, that was before the

Suprene Court shut down Bivens.

Ranzi Kassem That’'s correct, Your Honor. But there’'s a really

i nportant point here, and I’mglad you raised the question,
Judge Lynch. W are not in a Bivens universe. Courts have very
consi stently distinguished Bivens cases from cases where
Congress has provided a cause of action. And that’s for a very
sinple reason. Bivens is a Universe where the cause of action
itself is entirely judicially constructed — it was inplied, the
cause of action was inplied, by the Courts. W are in a world
that is nore closely akin to 1983. W have a Congressionally
provi ded cause of action in RFRA. What’'s nore, Congress provided

for a renedy of appropriate relief.

Judge Lynch: Did Congress say that its purpose was to restore

everything to the status quo ante Smth?

Ranzi Kassem Your Honor, Congress’ purpose in passing RFRA was
two-fold. The first part of that purpose, of course, was to

restore the pre-Smth jurisprudence.

Judge Lynch: To restore the conpelling — the conpelling interest

test?
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Ranzi Kassem That is absolutely correct, Your Honor.

Judge Lynch: Congress could have said, “Qur purpose here is to
make things exactly |ike they were the day before Smth was

decided.” But it didn't say that. Did it?

Ranzi Kassem That’'s correct, Your Honor. Congress did not say
that. \What Congress said was, “We want to restore things to the
pre-Smth world. And we want to provide a claim” And the
Suprene Court, since RFRA was passed in '93, on two occasi ons,
has stated very plainly that what Congress actually did with
RFRA was to provide even broader protection for religious
liberty than was available pre-Smith. And those two deci sions

are Gty of -

Judge Pooler: Didn't they also say that in Hobby Lobby? That

it’s broader?

Ranzi Kassem That is absolutely correct, Your Honor. It was
City of [IND SCERNI BLE] in 1997 and in Hobby Lobby in 2014, they
said, “RFRA did nore than nerely restore the bal ancing test used
in the Sherbet |ine of cases, it provided even broader

protection for religious liberty.” So Congress here has very

clearly created a free exercise, cause of action
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Judge Katzmann: But with respect to Smith itself, it didn't do
anything, did it? To alter the standard for establishing

i nperm ssibly discrimnatory conduct on the basis of religion?

Ranzi Kassem Your Honor, the — what...l think one way, perhaps,
to approach the question is to think about the different
possi bl e options that Congress had in passing RFRA. And | guess
Congress had four options. It could have created a cause of
action. Sorry, it could have refrained fromcreating a cause of
action at all, and left the work to 1983 and to Bivens. That’'s
option one. Option two would have been for it to create a cause
of action, and limt it to injunctive relief explicitly, that’s
option two. Option three would have been to do, | guess, what it
did here. Create the cause of action, and remain silent or

anbi guous as to the scope of the appropriate renedies. And then
option four would have been for Congress to be explicit and
provide far nmore explicitly for nonetary relief as danmages. Now,
if Congress’ intention was as the defendants contend, then
Congress woul d have gone for options one or two, | suppose. But
Congress did not do that. Instead, Congress used under col or of
| aw | anguage that brings in 1983 jurisprudence and then | guess
that | eaves the only question, which is at the heart of this
case, why was Congress not nore explicit? And it’s the question

that’s centrally raised by the Defendants in their brief. Wy
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di d Congress not opt for option four? Wiy did Congress not just

say that it wanted —

Judge Pool er: Wat’'s your answer to that question?

Ranzi Kassem Well, Your Honor, the answer is very sinple. W
believe that with RFRA, Congress actually found the nost el egant
solution to a conplicated problem I|f Congress had gone with
option four, then that would have rai sed a host of
conplications. There is a patchwork of different defendants,
wth different issues here. Federal sovereign inmmunity issues.
State sovereign immunity issues — because you know, at the tine
of RFRA's passage, the intent was to reach the states. Comerce
cl ause, versus spending cl ause issues. So, the only way for
Congress to legislate effectively in this area was to adopt, as
Sossanon put it, an open ended and context-dependent phrase,

i ke appropriate relief, in the wake of Franklin, know ng full
well that if it doesn’'t exclude damages, they are avail abl e
under Franklin. If it doesn’t explicitly waive sovereign
imunity, as Sossanon held. Then the states are out of reach and
the federal governnent is out of reach. And the court, sorry,
Congress left to the courts the job of determ ning what is

appropriate relief, in particular context.
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Judge Katzmann: So, |I'mstill having sone trouble — you can

pl ease hel p nme. RFRA' s purpose, generally speaking, was to
restore the substantial burden test for governnent policies

custons [I NDI SCERNI BLE] to Smth.

Ranzi Kassem |'msorry, Your Honor, | didn't hear you.

and

Judge Katzmann: If you | ook at RFRA' s purpose, it seens that its

purpose was to restore the substantial burden test for
governnmental policies and custons, prior to Smth. |Is that
woul d you agree with that?

Ranzi Kassem | would agree with that, and I would add,

also to provide a claim to persons aggrieved.”

Judge Katzmann: And | nean, [PH] ultra-virus liability was

for exanple, an issue in Smth, right?

Ranzi Kassem That is correct, Your Honor. | believe.

Judge Katzmann: So, RFRA is really getting to policy issues.

does it leave you with the argunent that there are certain
i ndi vi dual capacity when what RFRA was doing was trying to

restore the substantial burden test?

and

not ,

How
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Ranzi Kassem Well, Your

Honor, in two ways. Through its use of

appropriate relief, as a phrase, and through its incorporation

of persons acting under color of law. Both of these get us to

i ndi vi dual capacity damages.

Appropriate relief under Franklin,

and official or other person acting under a color of |aw,

because under this Crcuit’s precedent, Leonard v. |srael

D scount Bank for exanpl e,

when Congress uses | anguage from

anot her statute, then we have to presune that it intended to

i ncorporate the judicial

interpretations of those terns. And

under color of law, at the tinme of RFRA' s passage, under 1983,

it was possible to sue not only state officials, but also

Federal O ficers acting in collusion with state officers to

violate certain rights.

Judge Lynch: And also there was | ower court authority at |east,

that federal officers could be sued under Bivens. The Suprene

Court hadn’t spoken on that,

but | ower courts had.

Ranzi Kassem That’'s absolutely right, Judge Lynch, and the

Suprene Court had not foreclosed, had not shut the door, on this

species of relief. And as you ve said, there were a nunber of

| ower courts, including courts of appeals, that assuned the

availability of this sort

of

relief.
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Judge Katzmann: Has there ever been a Bivens renedy for a free

exerci se violation?

Ranzi Kassem Your Honor, no.

But, but | nean, there are a

nunber of courts that assumed that that renedy would exist, |ike

Jihad v. OBrienin the 6" Circuit, but 1'd like to go back to

my point that we are not — this court is not in a Bivens type

exerci se. W have a Congressionally provided cause of action.

And so the considerations that would normally counsel caution —

judicial caution — when it cones to extending a Bivens form of

relief, sinply do not apply in this setting, where you have a

statute that is explicit as to the cause of action, and explicit

as to the provision of appropriate relief.

Judge Lynch: You say that,

and it interests ne that you say

that, because didn't you earlier say that Congress essentially

del egated to the courts deciding what is appropriate relief?

They sort of punted? And if that’s true, then aren’t we in a

position where we have to nmake sone determ nations of what is

appropri at e?

Ranzi Kassem That’'s correct,

Your Honor, but that’'s no

different fromwhat the court did, for exanple, in Sossanon, or

what this Court did in Washington v. [PH Ganie. |In Sossanon,

t he Suprene Court said,

“Vel |,

as agai nst a sovereign, because

10
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RFRA is not explicit enough in piercing sovereign i mmunity,
appropriate relief does not allow for danages. That’'s what the
Suprenme Court did in Sossanon. And this Court, in Washington v.
Ganie, did the sane thing, analyzing the reach of RLU PA
stemm ng from Congress’ spending cl ause powers, avoiding the
constitutional question and saying, “Wll, we’'re not going to
allow for RLU PA to reach individual state defendants. Because

they’ re not recipients of funds.

Judge Lynch: [I NDI SCERNI BLE] understand your position, because |
t hought you were saying that by using the | anguage “appropriate
relief”, Congress was essentially answering the question about
damages, because it used the precise |angue that the Suprene
Court had used in Franklin, for an inplied cause of action. That
when it inplies a cause of action, it ordinarily would, damages
woul d be there, because when a cause of action is inplied, al
appropriate relief is avail able. Then Congress cones al ong and
creates a cause of action for all — for appropriate relief —
using the sanme terns. | thought your position was, “There’s

nothing for us to answer.” That sounds different than the
answer, “There is something for us to answer. W get to decide

what’ s appropriate in this context or not.”

Ranzi Kassem Well, thank you, Judge Lynch. Let ne try to be

nmore clear. It's like there’s a matrix here. And so, this

11
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particul ar case, we believe, is clear, under Franklin, because
it involves individual capacity defendants, the statute provides
for appropriate relief, Franklin says that where there are no —
Franklin and Sossanon, in fact, taken together, say that where
there are no sovereign immnity issues, and there are none here,
appropriate relief is to be construed to include any and al
relief, including noney damages. So this case is clear. Were
the Court retains its flexibility and why we believe that the
solution that Congress found was particularly neat and flexible
and adaptive, is that the term“appropriate relief” allows the
Court, in a different part of the matrix, in a different
guadrant, for exanple, a case that would rai se federal sovereign
immunity issues, a case that woul d rai se spendi ng cl ause i ssues,
i ke Washington v. Ganie, Or a case that would rai se conmerce
clause issues, like the [PH Abu Dhabi case in the District of
Connecticut. The courts retain flexibility in those sorts of
cases, that are in a very different quadrant of the matrix than
ours. Qur case is very clear, and in fact, we’'re in an even
better position than the parties in Franklin, because Franklin
conmes in the wake of [PHl Cannon. Cannon had read in a cause of
action, into Title 6. Franklin conmes in and decides, well, what
is the scope of relief? W have a statute here that, unlike
Title 6, provides a cause of action. Unlike Title 6, provides
clearly for appropriate relief. The only question before this

Court is, what is the scope of that relief, and that question is

12
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answered, in this case, involving an individual capacity

defendant, by Franklin. And if you | ook to under color of |aw

| anguage and the statute itself, the inclusion of that |anguage

is not gratuitous. Congress has to be assuned to have known what

it was doing, when it used the terns “appropriate relief” — when

it used the terns, “under color of law'. It built into the

statute the judicial constructions of those terns.

Judge Kat zmann:

| f RFRA's purpose was to restore the substanti al

burden test, walk ne through this.

Ranzi Kassem Yes sir.

Judge Kat zmann:

How woul d an officer, sued in an individua

capacity, defend the behavior if acting in accordance with a

governnmental policy or a custonf? In other words, how would the

of fi cer know whet her the governnment had a conpelling interest,

and used the least restrictive neans to possibly inplenment it?

Ranzi Kassem Your Honor, that is a question for a |ater date.

We believe that

if this Court were to agree with us, and this

case were to be remanded, the individual defendants in this

case, who we have alleged very clearly, were acting ultra-virus

in placing our clients on the no-fly list, substantially

burdeni ng the exercise of their Islamc faith, trying to coerce

13
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theminto becom ng informants, but the defendants will have an
opportunity to raise qualified immunity defenses. They' Il have
an opportunity to argue that the governnent interest was a
conpel l i ng governnent interest. They' Il have all nmanner of
defenses available to them on remand. And what ever happens at
that stage is a conpletely different question, that is not

before the court right now.

Judge Kat zmann: Are you concerned at all that the qualified
immunity test would possibly protect nost actions taken by

of ficers where, because you woul d have any nunber of unique
situations, where there hadn’t been a prior adjudication. Is

that a concern, as a practical matter?

Ranzi Kassem Well, Your Honor, we — we did brief and argue the
qualified immunity issues below. The Court did not rule on those
i ssues, so they were not raised on appeal. Even if the concern
that’ s being raised by Your Honor were true, and Chief Judge

Kat zmann, | agree, | believe that, you know, the qualified
immunity issue is a conplex issue. But even then, there’ s sone
value in this litigation, noving forward. Because that takes us
one step towards establishing the law, so that future

def endants, future agents, will know not to overstep in the way
t hat these individuals defendants overstepped, abusing their

authority to place individuals on the no-fly list, in order to

14
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coerce theminto informancy. So even in that event, should we,
on remand, fail against a qualified immunity defense, there is
still significant value in advancing the statutes purpose
through allowng the litigation to nove forward, past this

st age.

Judge Katzmann: | haven’'t researched this, and I have no view.
But | was wondering if you did? Wether the Federal Tort C ains

Act woul d provide any avenue for your clients?

Ranzi Kassem That's a really good question, Your Honor. |’ m not
sure | know the answer to that. But | will say this, that's the
sort of inquiry that would be appropriate, had this been a

Bi vens case. Had this been a Bivens case, this Court woul d be
asking, “lIs there some kind of alternative renedi al schene?” But
again, we're not in a Bivens universe here. W have a statute
that provides for relief. W have a statute that provides a
cause of action. The sorts of precautions that this Court would
need to take before extending the judicially constructed renedy
sinply do not apply in the case at hand, where you have a
statute, and your task is a very limted, and in our view,

strai ghtforward one.

Judge Lynch: Even if you have — you don’t have to conmment on

this — huge qualified imunity problens, there presumably woul d

15
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be cases where sonmeone does act entirely inappropriately and if
we were to decide there’s no cause of action, that would govern
that case as well. Qualified immnity is a defense and it saves
a lot of defendants in 1983 cases, but that doesn't nmean 1983 is

not of value in the cases where qualified immunity doesn’t

apply.

Ranzi Kassem Absolutely, Judge Lynch. Thank you.

Ellen Blaine: May it please the Court. My nane is Ellen Bl aine.
I’mfromthe US Attorney’s Ofice in the Southern District of
New York, and | represent the Defendants in this case. Your
Honor, precisely because we have a statute here, we need to | ook
to Congress’ intent, in passing this statute in 1990...1993. And
here, what do we have? W have Congress providing for
“appropriate relief against a governnment.” This stands in
contrast to 1993 on which ny coll eague so heavily relies. 1993
says not hing about a governnent, but only says you can get

damages agai nst a person.

Judge Lynch: But Congress defined governnent, right, to include
persons? It defines governnment to include an official or other
person acting under color of law. So | don’t see where
government comes into play, because you would substitute the

defined — the definition for the defined termand say it’s an

16
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action to obtain appropriate relief against an official or other

person acting under color of |law. Right?

El | en Bl ai ne: Your Honor, so two reasons. Nunber one, in 1983,
Congress only used the term “person” and did not otherw se use

entities |like —

Judge Lynch: Right, because Congress here was trying to reach
even nore broadly and to provide a cause of action against the
government itself. It failed, because it was not specific
enough, or maybe it didn't perceive the sovereign i munity
issues. It didn't actually go that one step further, and waive
sovereign imunity. But | don’t see why the fact that Congress
i ntended to go even beyond, and do sonmething that turned out to
be unconstitutional for it to do, in providing a renedy, neans
that we shouldn’t take seriously what it said it was doing with
respect to officials and other persons acting under col or of

| aw.

Ell en Bl aine: So, two reasons, again, Your Honor. One is because
Congress was | ooking at restoring, as Judge Katzmann was

poi nting out, the conpelling interest standard to | aws —

Judge Lynch: Yeah, why do you say that?

17
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El | en Bl ai ne:

Judge Lynch:

Because — I’ m sorry.

s that something fromthe |egislative history that

you' re relying on?

El l en Bl ai ne:

So it'’s actually in the statute. 2000bb sub (b).

Wi ch says the purpose of RFRA was, quote, “To restore the

conpelling interest test, as set forth in Sherbert v. Verner,

and Wsconsin v. Yoder. And to guarantee its application in al

cases where free exercise of religion is substantially burdened.

Judge Lynch

you read?

El | en Bl ai ne:

Judge Lynch:
Ri ght ?

El l en Bl ai ne:

Yes. Then you — what’s the next word? After what

“And to provide ..

“And” is the next word. It had anot her purpose.

Yes. Yes. And -

Judge Lynch: And does that purpose, the second purpose, use the

word “restore”?

El l en Bl ai ne:

No. That is also —

18
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Judge Lynch: It says, “Instead we are going to provide a claim
or defense.” Does that speak at all in terns of restoring a

status quo ante?

Ellen Blaine: It doesn’t. It clearly is providing something new

Judge Lynch: Sonething new.

Ell en Blaine: A plan of defense. Yes.

Judge Lynch: So then — so, excuse ne then — so just explain to
me why you say that Congress is overriding exclusive purpose
that should govern all of our interpretation of the rest of the
statute stop at one of the two purposes that Congress explicitly

said were its purpose?

Ell en Bl aine: Ch, Your Honor, I'’msorry, to be clear, | don’t
urge the Court in any way to stop its analysis at part one of
the conpelling interest test or the purpose of RFRA. I|nstead,
when the Court | ooks at what does Congress nean by “claini or
“defense” to a governnent that is substantially burdening
sonmeone’s religious exercise? And the religious, the |egislative
hi story makes clear that Congress is not saying anything about

remedies. It says a |ot about the conpelling interest test —

19
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Judge Lynch: Before we get to the legislative history, don't we
have to find sone anbiguity in the |anguage? Wiat we’ ve got here
IS a purpose to provide a claim to persons whose religious
exercise is substantially burdened. And when you say “against a
government” again, we’'re substituting how they defined
government. A cause of action against officials or other persons
acting under color of law — and it’s said what that claimis
for. It's for appropriate relief, which the Suprenme Court, just
a year or two before, had said is — how even when the Court is
maki ng up an inplied cause of action, that Congress didn't

provi de, we assune it nmeans appropriate relief, all appropriate
relief, and appropriate relief includes danages. So, why are we
trunmping all of that with the fact that there was sone earlier
commttee report that said our primary goal here is, which I’'m
sure it was, is to restore Sherbert against Verner rather than

Enpl oynent Division against Smth. They did nore than that.

Ell en Blaine: So, first, at 2000bb-1 subpart C. Congress does
say that a person may assert that a violation — a violation of
RFRA — as a claimor defense in a judicial proceeding and obtain
appropriate relief against a governnent. Congress, of course,
then goes on to define governnent as a “list of entities that
clearly refer to a sovereign, as well as then, an official or

ot her person acting under color of law.” And the question for

20
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this court is, what did Congress nean by using the word

“official” or “other person acting under color of law ? And —

Judge Lynch: It didn’t nmean an official, or a person acting

under col or of | aw?

Ellen Blaine: It could. But those terns in and of thenselves
don’t always indicate nonetary damages and that’s for a few

reasons.

Judge Lynch: Well, those terns don't. “Appropriate relief” does.

Ellen Blaine: Wll, “appropriate relief”, Your Honor, the Court
in Sossanon — and this court again, in Washi ngton versus [ PH]
Goine — | hope I’ m pronouncing that right — held that
appropriate relief is inherently anbi guous and cont ext -
dependent. And so found that, in the context of sovereign
immunity, or the context of state imunity, that did not
indicate a clear intent to waive immunity. Now, appropriate
relief is therefore, has been held to be anbi guous. So, when
eval uati ng whet her or not that phrase creates individual

capacity clains for noney danages —

Judge Lynch: Wth all respect, | nmean, in Sossanon, the issue

was not does it intend damages. Because it sort of — | think it

21
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does — but anyway, it was — if it does include damages, does it
wai ve sovereign inmunity to permt danages agai nst the
government? And that’s a rather special thing. And the Court
concl uded that Congress had not net the clear statenent test
that’s required to do that. Is there any clear statenent test
that’s required before Congress creates a cause of action anong

i ndi vi dual s?

Ellen Blaine: Well, and every other statute in which there is an
i ndi vi dual capacity claimfor noney damages, Congress is
explicit. That’s in 1985, that’s in 1981a, that’s in the Federal
Wretapped Act. That’s in FISA that’'s in the Federa

Tel ecommuni cations Act, that’s in an act dealing with
racketeering, it’s in an act dealing with patent infringenent.
And in every single one of those statutes, the only statute,

besi des 1983, which again, is not a cause of action agai nst
federal officials, of course, but that's — those are the only
statutes in which Congress has explicitly provided noney damages
agai nst individual federal enployees acting in their personal
capacities, and that’s vital. Because Congress and the Court - |
shoul d say the Suprene Court — has repeatedly cautioned agai nst

creating renedi es agai nst individual officials.

Judge Lynch: They cautioned, as M. Kassem suggested, they’ ve

cauti oned agai nst our inplying such things, or creating such
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t hi ngs. Have they cautioned agai nst Congress creating such

t hi ngs?

Ellen Blaine: Well, the principle is the same. The principle is,
this Court has to evaluate what does “appropriate relief” nmean?
And because the statute is not clear, and the Suprene Court has
hel d that that phrase is not clear, then the Court needs to

eval uate, did Congress intend to include damges, because it’s

not obvious in the text. The text nowhere says “damages.”

Judge Lynch: | understand that argunent, that we have to
determ ne what Congress neant. That’'s different than this sort

of free-floating policy sort of argunent that you’' re making.

Ellen Blaine: Well, Your Honor, I'’msorry to call, you know,
because — sinply because those cases were eval uated under the

Bi vens rubric, doesn’t nmean that the principle doesn't stil
apply. And the principle that applies is that there is a
“substantial societal cost” to recognizing or creating

i ndi vi dual causes of action against federal enployees who act on

the public’s behal f.

Judge Lynch: It cones back to what was Congress’ intention

because Congress is the appropriate body to wei gh those issues.
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El l en Bl ai ne: Yes. So when Congress intends to create individual
capacity clains, it does so by using |language |like, “action [PH]

at law’, “damages” defines person —

Judge Lynch: | nmean, in 1983, there was a division — at the tine
that 1983 was enacted — not in 1983, in 1866 or 7, there was a

di vi si on between | aw and equity.

Ell en Bl ai ne: So, Your Honor, correct. In 1871, actually when
1983, the precursor was passed, there was a division. But there
still remains today a division between damages and equitabl e

relief. And that’s exactly what 1983 hi ghli ghted.

Judge Lynch: So, why does “appropriate relief” authorize only
equitable relief, which is a nore extraordinary remedy nost of
the time? Damages is the ordinary renmedy when soneone is given a

claimfor essentially tortious conduct.

El | en Bl ai ne: Two reasons, Your Honor, in Al exander, the Suprene
Court said that it has | ong ago abandoned the practice of
| ooki ng beyond Congress’ intent and creating a renedy wherever

there is a Congressionally created right. So —

Judge Lynch: I'’msorry, | didn’t, | don’t get that. W’ re not

tal ki ng about creating renmedies. W’ re tal ki ng about
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interpreting what Congress neans when it says “appropriate
relief”? And I’ m suggesting to you that it is odd to interpret
appropriate relief as nmeaning only equitable relief, when

equitable relief is the unusual renedy, not the usual renedy.

El | en Bl ai ne: Understood, Your Honor. The point | was getting at
is really two-fold. Nunber one, the court in Sossanon, and this
Court, and every other circuit, to have | ooked at the phrase
“appropriate relief against a governnment”, in whatever context
it was evaluating it — every single court is held as a matter of
statutory interpretation. That phrase is anmbi guous, and doesn’t

necessarily nmean noney danmages. Nunber two —

Judge Lynch: Has any court ever, in any statute, that uses the
term “appropriate relief” held that it does not include noney

damages?

El | en Bl ai ne: Your Honor, |I'’mnot aware of any other statute
usi ng the phrase “appropriate relief”. And specifically, for
RFRA and RLU PA, if this Court were to find that appropriate
relief could nean noney damages, when applied agai nst i ndividual
federal enployees — and | think this is crucial — that class of
def endant woul d be the only defendant that could be held liable

for noney danages for a RFRA or RLU PA viol ation.
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Judge Lynch: Because there were constitutional obstacles to
sovereign imunity, which takes out the categories of
governments as such, or individuals acting in their official
capacities. And Congress, it is unconstitutional for Congress to
reach state officials under the Spending Power, which is what

t hey wound up with in RLU PA because there were constitutional
problems with this. But |I’m having troubl e understandi ng why, if
Congress intends to — it’s not a question of who's left, it’'s a
question of what did Congress nean? Congress neant to have
damages agai nst all those people, and they were bl ocked, because
they exceeded their authority. But did they exceed their — woul d
t hey have exceeded their authority in creating a cause of action

for damages agai nst Federal officials?

Ell en Bl aine: No, Your Honor. If they had actually, explicitly
said you can sue an individual federal enployee in an action at
law, to borrow 1983 or any other statute where Congress has nore
recently created a right of action and a renmedy in this way. You
know, for damages or penalties — conpensatory damages — that
woul d have been clear. Congress’ intent would have been cl ear,
and we woul dn’t be here today. But Congress didn't say that.
Nowhere in the text does it say “danmages.” Nowhere in the text

does it say “individual capacity”

Judge Lynch: Isn't —
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Ellen Blaine: It says “appropriate.” It says “appropriate

relief.”

Judge Lynch: Isn’'t the default nmeaning of “appropriate relief”
i ncl udes danages. And you have any nunber of statutes, don't
you, which, in a sense, nake that point by specifically

excl udi ng nonetary damages. So, for instance, you’ ve got the
Adm ni strative Procedure Act, which provides for relief other

t han noney damages.

Ellen Blaine: Well, the Admi nistrative Procedure Act, Your

Honor, is an act agai nst an agency action, and does not provide
for a cause of action against individual federal officials for
sonehow vi ol ating an agency’s process or the Constitution’s
requi renments under whatever agency reg we’'re evaluating. And
every action — I'mgoing to point the Court to 1985, the Wretap
Act, FISA, Tel econmuni cations Act. The Wretap Act specifically
provi des that any person whose conmuni cati ons were intercepted,
may, in a civil action, recover fromthe person engaged in that
viol ation, and defines “person” as, “an enployee or agent of the
United States” and then does have the phrase “appropriate
relief” Your Honor, so to get back to Judge Lynch’s question —
and defines appropriate relief to specifically include damages

and punitive damages in sonme cases. That’'s 18 USC, section 2520

27




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

sub B. Again, in FISA it’s crystal clear. It’s — you can have a
cause of action against any person who comritted that violation,
and recover “actual damages.” As well as punitive danages, and
defines “person” to mean any individual, including any officer
or enpl oyee of the federal governnent. Tel ecommuni cations Act,

same thing. Congress knows howto do this. It provides that “any

person who willfully violates the act, shall be fined”

Judge Pooler: It doesn’'t have that |anguage? It’'s not included?

El |l en Bl ai ne: Your Honor, there is —

Judge Pooler: Isn’t it presunption that it’s included under

“appropriate relief”?

El l en Bl aine: Not when it’s against individual actors, federal
enpl oyees, acting in their individual capacity. There is no case
the Plaintiffs cite, that provides, that states, in any way,

t hat Congress has to exclude those damages when it neans to, and

every other statute that provides for that relief includes it.

Judge Lynch: What gives federal officers sonme exclusive immunity
froma cause of action that would require Congress to have a
speci al statenment when it nmeans to provi de danages agai nst

federal officials.
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Ellen Blaine: So, it’s not special imunity, Your Honor, | would
just caution the Court that that’s not the governnent’s
position. Instead, we're |looking to the Suprene Court’s
pronouncenents in WIlkie, in Bush versus Lucas, and Harl ow
versus Fitzgerald, where the Court has found that courts shoul d
be reluctant to evaluate and create damages renedi es because of

the cost, the “cost”.

Judge Lynch: Right, that’s not the question | asked. The
guestion | asked again is, what is the authority for assum ng
t hat when Congress says there’s a cause of action agai nst
anybody for anything, that a special — they have to specially

say “danmages” if they nmean that to apply to federal officials.

Ell en Blaine: Sinply because of Congress’ |ong history of
passi ng statutes and those statutes that actually do provide for

noney damages agai nst federal officials, specify that.

Judge Lynch: Did Congress intend, in RFRA, to have a cause of

action for noney danages agai nst state officials?

Ell en Bl aine: Your Honor, that’s not clear at all, in the text.
So, | would argue, although that’s not before — it wasn’t

briefed in this case — but the Congress intended to restore the
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conpelling interest standard, pre the Smith case in 1990, and
pre the Smith case in 1990, there was no First Amendnent Bivens
claim against federal officials acting in their individua
capacity. Indeed, today, there still is not a First Amendnent
Bivens claim There as a 1983 cl ai magai nst state actors for
violation of constitutional rights, but Congress said nothing
about changi ng any of that — changi ng any of the remnedies
avai l abl e to individuals whose rights had been burdened.
Instead, it provided a claimor defense to those individuals,
and said that they can get appropriate relief. Unlike, in any
other statute, in which the appropriate relief includes noney
damages, Congress sai d not hi ng about damages. Appropriate relief
is inherently vague and as the Suprene Court has said,
repeatedly, to construe one phrase and one statute as meani ng
one thing, when applied to one object, but as neaning a
different thing when applied to a second object, would be to
make the statute a chanel eon. And relaying the [PH 00: 38: 02]

Sant os case, on the Red case, on —

Judge Lynch: Way would we be interpreting it inconsistently

within the sane statute? | don’t foll ow

El | en Bl ai ne: Because, appropriate relief has already been
determ ned not to nmean noney damages, when applied to every

ot her cl ass of defendant.
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Judge Lynch: Does it say — no, no one interpreted to say it
doesn’t nean noney damages. It was interpreted to be

unconstitutional to the extent it neans noney danages.

Ellen Blaine: So, the result — I’msorry, Your Honor.

Judge Lynch: But that’'s different than trying to understand what
Congress’ intention was. Congress sonetines intends to do

sonet hing that’ s unconstitutional.

Ellen Blaine: That’s right. And the fact remains that courts
have eval uated what appropriate relief means in every other
context but this one. And in every other context, it has held,
for whatever reason, and again, you know it can be on sovereign
immunity, it can be based on the commerce cl ause, that
appropriate relief cannot, constitutionally, nean noney danmages.

Cannot! So, if this Court were to find —

Judge Lynch: And by “constitutionally” you nean noney danages as

to federal officials?

Ell en Blaine: And that would nmean adopting a construction that
woul d attribute different neanings to the sane phrase, in the

sanme sentence, depending on which object it is nodifying. That
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woul d be the result. And so, you would find that individual FBI
agents, or agents in any other federal agency, could be held
liable fromtheir own pockets — again, this is not a | awsuit

agai nst the governnent, as the Court well knows. It’s not a

| awsuit agai nst agencies. This is against individual |aw
enforcenent officers, charged with trying to protect this nation

fromterrorist attacks.

Judge Lynch: Who have qualified immunity to provide for — to

provi de appropriate protection.

Ell en Bl aine: Yes. But the point —

Judge Lynch: So, it’s only — this cause of action would only
apply against federal officials who act in a way that any
federal official would understand to be a violation of people’s
constitutional rights. If there’ s any anbiguity about that,

there is no liability.

El l en Bl ai ne: Yes, Your Honor, but there is still a cost to
bringing that claim and a cost to the defendants, of defending
against that claim even if the defendants were to succeed —

qualified imunity.

Judge Lynch: Those defendants are paying you?
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Ellen Blaine: Well, substantial societal costs, Your Honor. And
the societal cost is diversion of resources, certainly is a
diversion of their resources. Diversion of you know, Court’s
resources. It’s a diversion of the executive branch resources.
It’s a deterrent to individuals who woul d ot herw se potentially
join public service, but are — would be fearful of being

subj ected to private suit. And in particular, when individuals
are sued, in their individual capacity, they can get a judgenent
agai nst them they have to disclose when they are sued in their
i ndi vi dual capacities. It’s not — you know, it’s not a claim
that has no repercussions. Even if they were ultimately to
prevail. Even at the initial stage of a notion to dism ss based
on qualified inmmnity, which | would argue is very hard to nmake
— normally you would have to go through discovery, which, again,
you know, subjects these officers and federal agencies and the
executive branch to significant costs, and then potentially
prevail at the end. That is a significant cost that the courts —
agai n, | ooking at Bivens, but the principle remains the sane —

have suggested the courts should be wary of.

Judge Lynch: [I NDI SCERNI BLE] nust be there if the claimwere

only for equitable relief?
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El |l en Bl ai ne: Your Honor, but it wouldn't be cost against the
i ndi vi dual defendants, and if it [PH were only equitable

relief.

Judge Lynch: It would still distract them and make them go

t hrough di scovery and all that stuff you just said, right?

Ellen Blaine: Well, I'"mjust relying on the Suprene Court’s
rulings, Your Honor, and | anguage, which is that when eval uating
i ndi vi dual capacity clainms, this is a consideration. And yes, of
course we would distract. But that’'s what RFRA provided, Your
Honor. RFRA provided for injunctive relief against the
government. So, that is what Congress told us to do. W have to
defend, if we can, cases against federal officials in their
official capacity. Plaintiffs would have relief, they would have
the capacity to seek injunctive relief, declaratory relief, such
as, “Take ne off the no-fly list. Declare that | shall never be
put on it again.” That is the relief that Congress intended,
because it didn't explicitly say noney damages, and it was
focused on laws and policies and actions all egedly neutral

towards religion, but neverthel ess burdening individuals.

Judge Lynch: W’ ve got the — there’s the Franklin presunption,
right, which applies to inplied rights of action where Congress

never expressly provided a right of action at all. So, why is —
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and here, sovereign immnity isn’'t an issue. So why doesn’t the

Franklin presunption apply?

El I en Bl ai ne: Because Franklin applies only to inplied rights of
actions, Your Honor, where there is, “no statutory text to

interpret, no statutory history to | ook towards.”

Judge Lynch: If it’s going to apply to inplied rights of action,

why wouldn’t it also apply to express private rights of action?

El I en Bl ai ne: Because express private rights of action, the
court has as a benefit Congress’ text, Congress’ |egislative

hi story, Congress’ stated purpose. In this case, of course, RFRA
has a text. It has an express cause of action. It has an express
remedy, which is appropriate relief, as anbi guous as that is.
And so, the Franklin presunption only applies, for exanple, as
it didin Franklin, to Title 6, which says sinply, “No person in
the US shall be denied the benefits of, or be subjected to

discrimnation.” It did not provide any cause of action, didn't
provi de any claimor defense. And that’s where the Franklin

presunption resides.

Judge Pooler: It doesn’'t nmake sense that the Franklin

presunpti on woul d apply when there was only an inplied cause of
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action, as opposed to a direct cause of action. It just doesn’t

make sense, this interpretation

Ell en Blaine: That Franklin wouldn't apply to express causes of

action?

Judge Pooler: Wuldn't apply here, where there’s a cause of

action direct to the statute.

El I en Bl ai ne: Because, well, because the Sossanpn court

enphasi zed —

Judge Lynch: Different statutory schene.

Judge Pooler: R ght.

El l en Bl ai ne: That Franklin address renedi es under an inplied —

Judge Pool er: Spendi ng cl ause.

Ell en Bl aine: Yes. And yes, and of course, the court in Sossanon

was eval uating the spending clause basis for RLU PA But the

principal is that in Franklin, and in the cases after Franklin,

i ke Gebser also evaluating Title 9 and other statutes rel ated

to it, had no | anguage in any of those statutes providing a
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cause of action, having a legislative text, having a |l egislative
hi story. That’'s when Franklin applies. Here, you have a text.
You have an explicit cause of action. You have an explicit

pur pose.

Judge Pool er: Franklin presunption, in this case, would inply
that appropriate relief covers every type of relief. That’s

where it woul d apply.

Ellen Blaine: Well, Your Honor, it would only apply if there

were no texts to interpret. Just like in Title 9.

Judge Pooler: The text is appropriate relief.

Ell en Bl aine: And so, appropriate relief can nean different

things and the question is — the question is —

Judge Pooler: And that’s what the Franklin presunption says, it

means any kind of relief avail able.

Ellen Blaine: Well, Franklin, first of all, did not state a

bl anket presunption that danages are always available. | just
want to be clear about that. In Gebser, decided after Franklin,
Suprene Court had an occasion again to evaluate Title 9 and the

inmplied right of action, and found that plaintiffs cannot always
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get noney danmages agai nst a defendant under Title 9. So, it is
not the case that appropriate relief always necessarily neans
nmoney damages, nunber one. Nunber two, again, Sossanon and the
District Court here, district courts around the country, other
circuits, have | ooked at Franklin and decided that Franklin
doesn’t apply when there’s an actual statutory text. Here you
have not just one, you have RFRA, you have a conpani on statute,
RLUI PA, you have | egions of hearings and | egislative history.

Franklin applies when there is an absence of that.

Judge Lynch: Thank you.

El |l en Bl ai ne: Thank you, Your Honor.

Judge Pool er: Counsel, respond to this |last argunent, that
appropriate relief does not include, does not automatically

i ncl ude damages.

Ranzi Kassem Well, Your Honor, 1’'ll respond to that argunent by
al so answering Judge Lynch’s earlier question about whether or
not there were other statutes using the phrase “appropriate
relief”. The QCccupational Safety and Health Act uses the phrase
“all appropriate relief” and the First Crcuit in Reich applied
the Franklin presunption to that statute, although it provided

an express cause of action. Which goes to your point, Judge
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Pool er, that Franklin does not only apply to statutes with an

i nplied cause of action. And indeed, to your point, Chief Judge
Kat zmann, that would make — it would nake little sense for the
Court to be | ess generous where Congress has been nore explicit.
And | will point out that when it conmes to Reich and the statute
it was interpreting, OSHA, that statute provides for al
appropriate relief and it lists a couple of exanples that are
both forms of injunctive relief, which goes back to Judge
Lynch’s earlier point, that the normin our systemis noney
damages. That the default is noney danages, and the Suprene
Court in Franklin nakes the sanme point; the Suprene Court in

Bi vens makes the same point, that the default is noney danages.
The only two additional points I1'd like to nake: Appropriate —
we are not at all shying away fromthe Sossanon decision. W
believe that the outcone we are asking this Court to hold is
conpletely consistent wth Sossanon. Appropriate relief is, per
Sossanon, context dependent. And Sossanon explicitly was a case,
again, and this is a direct quote, “about construing the scope
of an express waiver of sovereign imunity”. Those are the

Suprene Court’s ternms in Sossanon

Judge Lynch: As you yourself said earlier, it is — Congress, in
choosing this | anguage, may have punted sonething over to the
Courts. So, why wouldn’t it be open to us to decide that damages

agai nst federal officers are just not appropriate relief for al
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the reasons that the District Court relied on in rejecting your

initial Bivens argument?

Ranzi Kassem Sinply, Your Honor, because there would be no
basis for it. Wien Congress enacted RFRA, it | ooked to 1983,

whi ch al |l owed for individual capacity damages, including agai nst
federal agents who colluded with state agents. And | wll say
there is a point that ny coll eague, Ms. Blaine nade, that is

i nconsistent with how the Suprene Court says this Court is to
read statutes. | nean, as Judge Pool er pointed out, the Franklin
presunption here controls. But | would like to draw the Court’s
attention to the case of Atlantic C eaners and Dyers, 286 US
427. 1t’s a 1932 case, where the Supreme Court said, “Were the
subject matter to which the words refer is not the same, in the
several places where they are used or the conditions are
different, or inportantly, the scope of the |egislative power
exercised in one case is broader than that exercised in another,
the neaning well may vary to neet the purposes of the law.” So,
the outconme that we’re advocating is not at all inconsistent
with the outconme in Sossaman. And it’s entirely congruent with
the purpose of this statute. There is one nore point I'd like to
make. The — Ms. Blaine |listed a nunber of states, and | could
poi nt out again, 1983, allowi ng for federal danages in certain
cases. But the main point here is that ultimtely, Congress can

wield its pen however it pleases. Cases |like Franklin govern
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statutory interpretation, by courts |like this one. And the

Def endants, out of convenience, are sinply conjuring up a rule
out of thin air, to arbitrarily protect one class of individual
capacity defendants. As you pointed out, Judge Lynch, a class of
i ndi vi dual capacity defendants that already have the powerful
shield of qualified immnity, not to nmention other defenses,
whi |l e | eavi ng exposed private individuals, who do not have that
protection. And the governnment is trying to pull the court back
into a Bivens analysis that is conpletely inappropriate here.
And I will point to the Supreme Court’s case in Correctional
Services Corporation v. Ml esko, 534 US 61, which distinguishes
the judicially inplied private right of action in Bivens, from
the 1983 context, which is nore akin to ours, where, “Congress

al ready provides for liability.” W are in a different universe
here. This Court should resist the Defendants’ urging to go back
into a Bivens anal ysis which woul d be inappropriate in the RFRA

context. Thank you.

Judge Lynch: Thank you both for your argunents. The Court w ||

reserve deci sion.
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